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IN ¥HE HIGH COURE OF ¥HE STATE OF KORTH BORHED.

civil Snit
Ko0.169/39.
' bayang Dayaiig Haji Piandao xirem (%)
of Jolo, Philippines & 8 others
V8. o
‘fhe Government 0f Horth Borneo & Othérs.
' “don, .

. $his'is a,suit by Vayaig Dayang Hajl Plandao Kifam
and eight othérs against the-Govermmént of Forth forneo amd
othera to obtain a deglaraticd that tliey dre entit18a to réceéive

the Césaion monies peyable by the first defendants under a deed
“of Cesnlén méde between the sultan of Stlu and the Preédécessors
'0f the defendants on 22nd January, 1878, and under a
confirmatory deed dated 22nd - April, 1903.

l D she plaintiffs ‘claim as beneficidries under thé Fill
of the late Sultan Haji Jamalul Kiram, who died at Jolo on 7th
Juné; 1936.

_ The ?irat and second défendants, that is, the sritish
North Borneo Ghartered Uompany and the Uovernment of the State
of North Borrneo, who can be taken for the, purposes of this suit
to be the same legal person, dispute the claim only formally.
‘fheir attitude is that they admit that.the monies are payabdle
: : to someone and they.are ready. and willisng to pay them as soon as
they can -ascertain who is entitled to thenm.

. %he third defendant ¥atu Mohamed maolana; who was
added as a.co-defendant at the hearing of the suit, contests
‘the right of the plaintiffs to receive the monies.

%he history of the case will be given briéfly. Sulu
was at one time an independent principality, but under a Ireaty -
of 1851 between the Sultan'and Spain its stabus resembled that

. 4 of a Spanish protectorate. . Fhe internal siministration of
Sulu, 1tgcustoms, laws dnd religionwere fully respsoted and

ir . . d

were not subject to Spanish jirisdiotion.

.. ‘the Sultans .of sulu also ¢lalmed sovereignty oyer
certain territories which now form pari.of tlis State of North
‘Borneo: . 'In 1878 Gustaves Baron de ‘Overbeck obtairned a grant
of these territories in Hornéo from Sultan Mohamat Jamal Al
Alam,  The dged of Uesdion dabted 22nd Jamary, 1878, ‘grants in
ne;‘pe’tuitz ‘all thé rights and powers belonging to the Sultan
over. the terrftorfies named in consideration of the'payment to
the grantor and- Hig heirs or #hccessérs of the sum of Tive
thousand dollars a year. the confirmatory deed dated 22nd
April, 19¢3, rélates only to certain isldnds which had not been
specifically named “in the main deecd. The consideration was a
further payment of threé hundred dollars a yéar. . The question
of ths soVeréignty ‘over the idlands mentioned in the
confirmatory deed has been the subjeoclt 0f an agreement between
the British and American Governments, but it is unnécessary to

. oconsider this confirmatory deed further singe the Govérnment
| of Horth borneo do not contest.théir‘liability to pay the
i} addftional sum of three hundred dollars a year to the heirs
J or sugcessora of the Sultan.
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... ... By the Treaty of 1851 the Sultan of Sulu had
acknowledged the gquxﬁqigni;y, of the Spanish Government over
sulu, but any ‘question of his power to smake a valid cession
of the territories named in the main deed of Uession was set
at.rest by a Protocol of 1885 signed on behalf of the
British, Spanish and German Governments at Madrid on 7th

‘March, 1885.

Artiole ‘IIT 0f that Protodol reads:-

. “fle Spanish Goverament renounces, as far as regards
the British Government, 'all claims of sovereignty Over
the territories of theé Continent of Borheo, whichbélong,
or Whidh" Have belonged in the past to the Sultan of Sulu
(Jolo), end which comprise the néighbouring islands of
Balambangan, Banguey, and Malawdli, as well as &1l those
comprised within a zgne o0f threé maritime lesgues from
the coast, and which foirm part of the térritoriés
administered by the company styled the “British Noxth
Bornso Company®.”

Sultan Mohamat Jamal Al-Alem died ‘in 188l. He was
succeeded by his son Badarud Vin who died”in 1884, and after
an interrsgnum Datu Harun ar-Rashid was appointed Sultan in
1886 by the Spanish Government. "His appointment was
unacoeptable to the majority of tHe Sulus, who favoursd the
candidature of Jamalul Kirem, a brother of Sultan Badarvd Din,
and oonsiderable digorder occurred, - In 1894 the Spanish
Government recognized the succession of Sultan Jamalul Kiram
who continued to enjoy the monies payable under the desds of
Cessions until his death in‘1936. .

L . Spain evacuated sulu in May 1899, and on 26th
August, 1899, General Bates, of the United States army,
concluded a treaty with Sultan Jamalul Kiram and the
sovereignty of Sulu passed from.Spain to0 the United States of
America.

.., The status of vulu had entirely changed by 1915 ami
the sultan-had by then bgen shori of all temporal power and
retained only the empty ti4160f sultdn and certain riligious
Jurisdiction exercisablé ‘gonly ‘byithe congent of the parties,
a situation which is des¢cribed by & letter to the Sultan
dated 30th July, 1920, from the Virector of the Bureau of

Ron-Christian *ribes of the bepartment of the Interior,

Manila.
After the death of sultan Jamalul xiram in 1936

the PHi{l1ppine Goverament, ‘the successors in sovereignty of
the United states of america, dedided not to recognize the
continued existence of ‘the Sultanate, according to a letter
to the Goverrnor of North Borneo dated 28th July, 1936, from
His Britannic Majesty'’s Consul General at manila. It was
aimitted by the ‘défendant Datu Mohamed Maolara that no one
has -yet been eleoted Sultan to sucdeed Sultan Jamalul Kiram,
but he claimed that he and certain other'persons were
eligible for election. That election from persons belonging
$o the royal 'families is the normal procedure iz borne out
by a statement in “Studies 'in Noro H story, Law and Religion"
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by Hajeeb M. Sileéby published by the Uepartment of the
Interior, Manila, in 1905. vn page 237, Part I, Vol.IV
the author states:-

“fhe queéstion of a supcesgor tQ“Sﬁltgn.Qggq;nd.DIn It
-proved to be very vexatidus, ‘both to the sulus.and |

to tho Spanigh Govérnment. At that date the eligibles
to the snltdnate belonged to three houses - that of
Sultdn Jamelul Kiram I; the house of Sultan Shakirdl Lah,
and that of Patu ‘Puting, the son of Sultan Alimwd Din'I.
These houses-were “Fépresented .by. the three candidates,
Raja Muda Amirul Xiram, Patu Adliyud Din, ard Datu Harun

ar-Kgahid."

_ the differeénce in the situation now appedars to be
that the Goverament of the Philippine Isladds will no longer
pécognize the tit1é 0f Sultan or attribtube to ths holder,
that is to anyone recdégnizéd by the people of Sulu-as Sultan,
any-of the attenuated prerogatives enjoyed by the late Sultan
Jamalul Kiram,

.. .. This attitude is a matter of considerable importance,
bedause the ‘defendant Vatu Mohamed Maoldrna bases his
objection to the Plaintiffs' oclaim on the ground that the
‘Cession was an act of sovérsignty and the monies payable
should be‘paid only to ‘the successors in sovereignty of the
Sultan.

, fhe translation of the main'dcéd:iof Cession 6£" 1878
as given in “freaties and Engagements .affecting the Malay
States and Borneo™ by Maxwell and Gibson is as follows:-

“GEAN? by Suitan of Sulu of ferrifories and Lands
on the Rainland of the Island of Borneo. Vated 22nd
January, 1878. ;

We :Sri raduka Maulana Al Sultsn ‘Mohamet Jamal Al Alam
Bid Sri-Paduka Al Marhom Al Sultan Kohamét ¥athlon Sultdn
of Sulu and the dependencies thereof on behalf of
ourselves our héirs and sucdessors and with the consent
and’ advice of the Patoos in douncil assembled hersby
grant and cede of our“own free and soveérelgn will to

1

Gugtavus Baron de Overbeck 6f Hong Kong and Alfred dent

Bguire '0f London ag representatives of a sritish Gompany
0o-Jointly their heirs assodlatés sucdessors and assigns
for ever and in perpetuity all the rights and powers
belonging to us over all the territories and lands being
tributary to us on the mainland of the island of Borneo
commencing from the Pandassan Kiveér ‘on the northwest coast
and extending along the whole east coast as far as the
Sibuco Kiver in"thé south and comprising amongst othera
the States of Paitan, Sugut, Bangaya, Labuk, Sandakan,
Kina Batargan, Mumiang, and all the other territoriés

and states to thé southward thereof bordering on Darvel
Bay and as far as the Sibuco Hiver with all the islands
within three marine leagnes of the coast.

In consideration of this grant the said paron de
gverbeck and Alfred Dent ‘promise to pay as compensation
to His Highness the Sultan Sri Paduka Xaulana Al Sultan
Mohamet Jamal Al Alem .his heirs or Successors the sum of

five thousand dollars per annua.
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“The sald terfitoriés are hereby declaréd vested in the
said.Baron de Overbeok and Alfred ent Esquiré co-Jointly
-their. heirs agssociates successors or assigns for as long as
they choose or desire to hold them. Provided however that
the rights and privileéges conferred by this grant shall
never be transferred to any other hation or company of
“foreign nationality without the sanction of Her Britanaic

MajJesty's Government £irst being obtained.

, An case any dispute shall arise between His Highness
" the dultan his heifs or successors and the sald Gustayus
Baron de Overbeck or his Company it is hereby agreed that
the matter shall be sutmitted to Her Britannic kajesty's

Consul-General for Bornso.

The sald Gustavus Baron dé Overbéck on behalf of
himgélf and his Gompaily further 'promises to assist His
Highness the Sultan his heirs or succeasors with his best
counsel and advise whenever His Highness may stand in need
of the same.

Wiitten in Lipuk in Sulu at the Palice of His Highness
Mohamel Jamal Alam on the 19th koharam A.H. 1295,
answering to the 22nd January, A.D. 1878.%

.. .., 1t will be -seen that the cession was made “with the
consenv and advice of the ¥atus in ‘council assembled?. _ The
word “heirs< is a term of art in ‘English law but I am eatisfied
-that in this deed it was uséd in its ordinary dictionary meaning
of .ons who succeeds another in the possession of property by
descent or by testamentary disposition.

1

|

_, ,The deed of Cession was a complete and irrevocable
grant of territory and the right reserved was only the right to
an annual ‘payment, a right which is in the nature of movable

property.

‘fhe“Quqstion which a¥ises is whether this right
descends to the sudcessors in sovereignty of the Sultan or to
his private heirs or representatives.

In qﬂited'States of America v. Mc ﬁae, (L.R.8 RBq.69)
James, ¥.C. said:-

~_“I apprehend it to be the clear public universal law
that .any govermment which de facto sugceeds to any other
government, whether by revolution or restoration,
congquest or ‘reconquest, succeeds to all the public
property, to everything i the nature of public property,
and to all ‘rights in respect of the pubdlic property of the
displaced power, whatever may be the nature of origin of
the title of such displaced power.”

’ ._ It is abundantly plain that su0cessora in govereignty
of the Sultan are the Government of the-Philippine I8lands, but
Mr. bes Leon cdontends that the decision of ‘the Philippine dourts
in the administration suit ‘reélating to the'lsate Sultan's dstate
pregludes that govérnment from asgerting any élalm to the
Cesaion monies. In'my view this is corréct. The
Philippine Governwent allowed Sulten Jamalul Kiram to enjoy
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the cession monies as a private person sinde 1915, they have
made no claim on hig death and have by a Judgment of a.
Philippine court recognized the right of the private héirs of

the Sultan to receive the cession monies.

" .. ‘the right of private heira to succeed is
strengthened by a passage from a Judgment of Lord :Cairng in
Unitéd States of America v. Wegner (L:R. 2 Ch. 582) ‘as Tollows:-

"It was contended then, that wheh & mondrch sués in

. our Courts, he sues as the repFesentative of the state
of which he is thé soveréign; that the property claimed
is looked updn as thé property of the people or state;
and that he is permitted to sue, not as for his own

- property, but as the¢ héad of the executive government of
‘ths state to whiuvh thé property bélongs; and it was

' gontendéd, in like manner, that when the property belongs
.%o a’'repubdblic, the head of ‘the executive, or in other words
the president, ought to sue for it.

this argument, in my opinion, is‘founded on & falldcy.
The sovereign, in a monarchical form of goverament, may, .
-a8 between himself and his subjects, be a trustee for the
latter,more or less limited in his powers ‘over the .
property which he seeks to regover. = But'in the Courts
of Her Mglesty, as in diplomatic intercourse with the
Government of -Her Majesty, it is ‘the sovereign, .and not
- .the state, or the subjects of the sovereign, that is
*recognized. ‘From him, ‘and as representing him
individually, and not his state or kingdom, is an .
ambagsador received.. “In him indiyiduglly, and not ina |
‘representative capacity,:is the publiec Property ‘assumed by |
%11 otgeg states, and by the Uourts of other states, to :\
¢ vested."

.., the Plafnti¥fs base their olaim on the Will of Sultan
Jamalul Kiram. The vital words are as follows:-

“One half of my estate go¢s to Pidndso Kirem and the
other half 'to -be divided equally bstween ‘rarhata Kiram

end Sakimir in Kiram. Only my >andakan estate will bve
divided into four, one part I give to Vatu Raja Muda my
younger brother.”™

Datu Baja Muda died intestate on 2lst Hovember,1936,
and hig children ¢laim per Stirpes. Letters of administration
with will annexed were obtained in the Court of ‘¥irst ‘Instance
of Sulu, 9th Judieial District, by layang Dayang Haji piardao
Kiram on 2nd april, 1937, and on 25th July, 1939, the ,
adm.’gfxiigi_;xatﬂfn obtained approval of an agreement between the
beneficiaries of the Will “for ‘the distribution 6f the estate,
the agreement being called the project of partition.

__rhe plainbiffs have called Mr. Galixto de Leon, a ||
gounsellor at law of the Philigpfnes, who has teéstifiéd that !!
Mohammedan law does not govern the law ‘0f inheritance in milu |
and 'that"dispds’itifon by will is ‘frge, the governing law being ‘1
contained in section 614, vhap. XXXT of the Code of Civil b
Procedure of the Philijpine Islaids (Aot 190). I have no ',
doubt that he is correctly stating the views of the pPhilippine’

i

|
|

legislature. It is worth doting however that a Suln code
known as the Luwaran exists. -




- according to najedb M. Saleeby the laws ‘of inheFitande as given
" ont Mr. U6 Leon‘s views, and in any caseé Article LXXIV of the

" jnherit “in  intestsoy, as Mr. De Leon, the attorney to the

" money payment, that is, only a contractual right, persodal to
‘dccept the argument of the plaintiffs in its entirety on this
. soveréignty then the ¢laims of the private heirs are valid.

16 W.R.1130). The law of the country of the domicile at the

v
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Artiole LXITT 6f that code states

 “Fhe-will of_a free person shall be legitimate
whether he be a non-achammedan or a person of bad
charaoter.” ‘

irtidie iX¥IV States

_ #If 4.person wills hig éstabte t6 dne of his
heirs.the will shall .be sustained if the other heirs
_consent to it, bat if they do not conseht, the will
shall not be sustained.”

_ There'is als6 a codé preparsd by Sulten Mohamab
Jamal Al Alsm and a rewcode prepared 1n_1908(bg”gg;1"3utu
Abdul Bagui, which however has not mot with genéral acceptance.
neither of thése oodes appear to deal with'inheritande, and
in the Luwarad are gererally, diSregarded and aré seldom
congidered.at all by thé Philippine Uourts, ~Thesg facts bear
Tuwaran Has been complied with by the project of ‘partition
which wasg; an sgreement betweén thé .only ‘persons who would

Kiram famnily, has p¥oved.
.. ..., Aoy specilationa. as to the corrdStness of the .
dpproval 'of the Philippine court to the project of partition

ere idle if‘thé contention of the pldintiffs is accepted that
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this court is bound by the Philippine court's decision.
... %he d?gument'is1¥hatl§ﬁé‘dégd‘6£.Qéaéion was a ’
completeé and irrevocable grant of the territories comprised i
theréinand all that the:grantor obtained was the right to a |

the Sultan and.to his.private heirs. - I do not sany that I

poiant -but wheré there is noelaim by the successors in.

- Succession to thé-movables of a dedesged person is
governed by the’law of the country of his donicile at the ddte
of his"death. Where probate 'has bgen-granted in such country |
thig, court will endorse thée grani without examining the . i
grounds ;on which it was based '\In the goods of Smith-{1868),

‘s

time 0f death as to what constitutes the last will of the |
deceaged 1s binding on"other countries.  (Lareuville v. i
Anderson (1860) 9. #.R.74).

 fhere'ls evidence that Sultan Jamdlul Kiram had no
"Sandakan éstate™ except his right to thg Uesslons moiiies, and
the project of partition approved by the Philippise court
specifically sets out the proposed .-pattition of the
Gession Monies.

In a letter dated 14th April, 1937, the nesident,
Sandakan, wrote to the counsel for the plalntiffs the
following letter:-
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°In a letter dated the 28th July 1936 His Britaniic
¥ajesty's Consul Genoral at kanila informed His .
Excellbioy ‘that the Philippine Government had décided
not to recognize the continued existence of the Sultanate;
oand I am 50 say that His Excelléidy is thgrefore unable
" 'to'take cognizance of vayang Vayahg Ha)i Piandao or
anyone else as Sultan of Sulu.

_ fhers will décordingly be né longér any “successor”
to the Sultanate and the question of the person t0 whom
- the cesaion moneys ‘arse to be.paid depends on who id the

Fightful heir under the Cession of 22nd January, 1878.

Befoi¥e, therafore, any 0f the Uession Monéy due in
respect of the period subsequént to the ‘demise of the
Sultan-carn be paid, it will be necessary for any .
claimants to establish théir’elaim in the High Coury of
this State and it will be for them o produce evidence of
the Sulu custom of inheritance sufficient to satisfy
the Court that their ¢laim is valid.”

I quote this lettér because it sets out the 6fficial
view 6f the North Borneo Government.

... For the reasons stated above I am satisfied that the
plaintiffs have proved that their claim’is valid, and I give
judgment aocordingly that Dayang Vaydng Haji Piandao Kiram,

- Publi farhata Kiram, Putli Sakinur In Kiram, kora Napsa, .,

ksmail Kiram, ‘Datu Punjungan Kiram, sitti Mariam Kiram, Sitti
Rada Kiram and Sitti Putli Jahara Kiram are entitled to the

monies payable uideéF the deeds of Cession dated 22nd January,
1878 and 2énd April, 1903, ih the following shares

Dayang Daysng Haji Piandao kiram - three eighths

putli Tarhata Kiram =~ ... - three sixteenths

Putli Sakidur In Kifam ... - three sixtesnths

Mora Hapsa ees - one twéﬁ@yifourth
Sgmail Kiram . - one twenty-fourth
Datd‘Punjungan Xiram . - one twenty-fourth
5itti Mariam Xiram - - one twenty-fourth
sitti Rada Xiram . es - one twenty-fourth
Sitti putli Jahsra xiram... - one twenty-fourth

xonies now due and payable under the deeds of vession will be
calculated by the Sandakan Treasury and any party is at
1iberty to apply to this Court in the event of any dispute
arising thereodn.

I will make no order as to costs and each party
must pay his own.

. e ————— e =W
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1 have not acceded to tfie request of the Tirst

and second defendants to adjourfi procéedings until ‘FTurther
time has been given to one Jainal Abirip to lodge an
appliocation for permissiod to be joined as a co-défendant.

1 am 8atisfied Trom the evideéiide of batu Mohamed Maolana,
the third defeéndant, that Jaindl Abirin's objection is
similar 4o his own. . MNotice to Jainal Abi#in that the
date of hearing was Tixed for 16th Uecember, 1939, was sent

to him on 13th October, 1939, and-hs has ‘had sufficient time

- to put in'an appearance ff he Wishéd. Neither Jainal Abirin

. nor Datu mohamed Maolana lodged any objection to the
-proceedings in the Philippirie Gourts and ‘1 have held that

this court is bound by the dedision given there as to the

21zhta 6 thHe plaintiffs to reveive the Cession’ monies.
'1- therefore do ot Gonsider-that it would befair-to the
‘plaintiffd to put them to the additional expénss of an
ad journment .

(Signed) U.F.C.MAGASKIE.
Ghief Justice.
Sandakan,
18th beéember, "1939.
Certified true copy

{Signed) C. SINK FATY
Clerk to C. J.
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